~ 7 ~:~; 9 ’ hy EH Sa 
< 7 7 — ws 


The 


JAG JOURNAL 


THE OFFICE OF 
THE JUDGE ADVOCATE GENERAL OF THE NAVY 
WASHINGTON « D. C. 











Of Wooden Ships 2 
Worthless Checks 3 
CMR Digests 10 
Transfers 12 
Survivors’ Annuity Plan 13 


Toth v. Talbott—Courts-Martial 


Jurisdiction Over Discharged Servicemen 17 





NAVEXOS P-523 OCTOBER e 1954 





















THE JUDGE ADVOCATE GENERAL OF THE NAVY 
WASHINGION «© DC | 











The JAG Journal, is published by the Office of the 
Judge Advocate General of the Navy as an informal 
forum for legal matters of current interest to the naval 
service. The objective of the JAG Journal is to acquaint 
naval personnel with matters related to military law 
and to bring to notice recent developments in this field. 

The JAG Journal publishes material which it con- 
siders will assist in achieving this objective but views 
expressed in the various articles must be considered as 
the views of the individual authors, not necessarily bear- 
ing the endorsement or approval of the Department of 
the Navy or of the Judge Advocate General. 


Invitations to submit articles are extended to all per- 


sons, whether lawyers or laymen. Articles submitted 


should adopt an objective rather than an argumentative 
approach and should be written in a manner readiiy 
understandable by the lay reader. The JOURNAL will 
return unpublished manuscripts if so requested but re- 
sponsibility for safe return cannot be assumed. lo 
compensation can be paid for articles accepted and 
published. 





The printing of this publication has been approved by 
the Director of the Bureau of the Budget, 14 June 1954. 





REAR ADMIRAL IRA H. NUNN, USN 
Judge Advocate General of the Navy 


CAPTAIN S. B. D. Woop, USN 
Assistant Judge Advocate General of the Navy 





CAPTAIN RoBerT M. Lucy, USMC 
Editor 





For sale by the Superintendent of Documents 
U. S. Government Printing Office, Washington 25, D. C. (Monthly). 
Price 15 cents (single copy). Subscription price $1.25 per year; 
35 cents additional for foreign mailing. 








y Wooden Ships. 


“(The captain] is to see that on all oc- 
casions strict justice is done to the officers 
and men under his command, that they 
have their proper allowance of provisions, 
that no improper charges are made against 
their wages, and that no cruelties or op- 
pressions are practised. He, alone, is to 
order punishment to be inflicted, which is 
never to be done without sufficient cause, 
nor with greater severity than the offence 
shall deserve, nor in any case beyond what 
is authorized by the ‘Act for the better 
government of the navy of the United 
States,’ passed April 23, 1800. All the 
officers and ship’s company are to be pres- 
ent at the infliction of every punishment, 


and the captain himself is to attend to see 
it properly executed. Not more than one 
dozen lashes shall be given on any account 
at one punishment; nor shall men be sub- 
jected to long confinement, except for trial 
by court martial, nor be deprived for more 
than a week at a time of their grog, nor 
punished by a reduction of their allowance 
of provisions, nor exposed for punishment 
to any uncommon hard work of service, to 
exposures that may endanger their health, 
or to any kind of torture, for any offence 
committed. They are, when necessary, to 
be brought to the gang way, or, if the 
offence deserves a severer punishment, 
they are to be tried by court martial.” 
Rules, Regulations, and Instructions, for 
the Naval Service of the United States, 
1818, p. 31. 
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F; AD CHECKS ARE BAD MEDICINE! 
* While one may stretch a budget dollar with 
justifiable pride, he acts at his peril when he 
tries similar tactics with a “rubber” check. 
For the writing and negotiation of a worthless 
cieck is likely, more often that not, to place the 
a ithor in serious trouble. A person in the mili- 
tery service, unlike others, is under a particular 
duty not to issue a check without maintaining 
a bank balance or credit sufficient to meet it, 
even where no wrongful intent is involved.t 
Such conduct is not only a reflection on the in- 
dividual and a violation of the law if committed 
with wrongful intent, it is discrediting to the 
service as well.2 Frequently checks are cashed 
not because of the assurance derived from the 
implied representation attached to the check so 
much as the faith created by the uniform. The 
individual may be satisfied by the exculpation 
which flows from an explanation rooted in care- 
lessness and neglect. The hurt to the credit 
and reputation of the service is not so easily re- 
moved. Now, before we consider the evils 
which may befall one who indulges in the writ- 
ing of bad checks, let’s consider briefly the na- 
ture of a check. 

A check is a negotiable instrument, a special- 
ized form of contract.‘ It is more specifically a 





‘Since this duty exists, it is lawful for a commanding 
officer to order a serviceman not to write any check until 
evidence is presented as to the sufficiency of the bank 
account. Such an order is not an attempt to interfere 
unreasonably in another’s personal affairs. CM 351835, 
Wilson, 4 CMR 811. 

“ACM S-3638 (Reh), Fulton, 7 CMR 793; Wilson, 
supra, note 1; ACM 4742, Wahl, 4 CMR 767; CM 348563, 
Starr, 3 CMR 220. 

Listing the drawer’s rank and serial number beneath 
his signature makes negotiation of the check easier. 
Wilson, supra, note 1. The act of making and uttering 
a check presently payable for cash is an assertion that 
the check will be honored if duly presented at the drawee 
bank. ACM 6532, Kelley, 11 CMR 721. 

Since a negotiable instrument is designed to circulate 
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bill of exchange, a three-party instrument 
wherein one party, the drawer, orders another, 
the drawee (on a check, the bank), to pay a third 
party, the payee,® from the drawer’s funds held 
by the drawee. When one prepares a check, he 
“makes” or “draws” that check ; when he trans- 
fers it to a payee for value or in payment of an 
obligation, he ‘‘negotiates” or “utters” the in- 
strument. The payee “presents” the check to 
the drawee bank to obtain the face value thereof. 
If the bank “honors” the check, the payee is 
paid; if it “dishonors” the check, he is not. A 
party other than the payee may obtain the check 
by “indorsement” and may thereafter, if he sat- 
isfies the legal requirements (which are not per- 
tinent here), become a “holder in due course’. 
He also may obtain funds from the bank if the 
check is honored, or go away empty-handed if it 
is not. So much for the nature of a check. If 
it is good, that is, if there are sufficient funds in 
the bank to cover it, you have no problems. If 
the check is not good—well, let’s see what might 
happen. 

Under the Uniform Code of Military Justice, 
one who makes and utters a worthless check may 
be guilty of at least four offenses. If the mak- 





readily in commercial circles, its special characteristics 
are not altered by external agreements of the parties. 
So, an agreement that the payee would hold a check 
until the date thereon or until redeemed cannot change 
the character of the instrument from a bill of exchange 
to a promissory note. Wilson, supra, note 1. Nor does 
post-dating alone vitiate its nature as being in fact a 
check. CM 352775, Arnovits, 8 CMR 313; Wilson, supra. 
But where an instrument in the nature of a check is 
given by the accused as indicia of indebtedness and this 
is clearly understood by both parties, the payee having 
reason to believe that the check would not be paid by 
the bank upon presentment, it was held that the giving 
of the check could not found an intent to defraud so as 
to support a charge of larceny. ACM S-6659, Nestor, 
11 CMR 890. 

° Making a check payable to “Cash” enhances its sus- 
ceptibility to negotiation. Wilson, supra, note 1. 

*MCM, 1951, Appendix 6c, note, pp. 489-490. See 
also, CM 360771, Wheeler, 9 CMR 306. 








ing and uttering is done with an intent to de- 
fraud, there is liability under Article 121 as a 
larceny or a wrongful appropriation. If the in- 
tent is not to defraud but only to deceive, there 
is liability under Article 134. And, if the mis- 
conduct is a wrongful and dishonorable failure 
to maintain sufficient funds in the bank to cover 
checks made and uttered, then there is liability 
in another form under Article 134. 

This multiplicity of possible charges under 
which a check offense may be laid has led to the 
recommendation by the judges of the Court of 
Military Appeals and the Judge Advocates 
General that a new punitive article covering 
bad check offenses be added to the Uniform 
Code.* The recommended article would be 
patterned after the District of Columbia bad 
check law.*® 

Now, it should be made clear from the outset 
that not every dishonored check will form the 
basis of a court-martial charge.® It is only 
when the act of making or uttering or the time 
of presentment is accompanied by a wrongful 
intent or state of mind that the wheels of mili- 
tary justice commence their grinding. This 
wrongful intent or state of mind is not always, 
in fact seldom is, manifested by overt crimi- 
nality. The usual case involves carelessness, 
neglect, or just poor management of a degree 





7 Annual Report of the United States Court of Mili- 
tary Appeals and the Judge Advocates General of the 
Armed Forces for the period June 1, 1952, to December 
31, 1953, p. 9. 

* Annual Report, supra, note 7, p. 9. Section 1410, 
Title 22, D. C. Code, the provision in question, provides: 

“Any person within the District of Columbia who, 
with intent to defraud, shall make, draw, utter, or 
deliver any check, draft, or order for the payment 
of money upon any bank or other depository, know- 
ing at the time of such making, drawing, uttering, or 
delivering that the maker or drawer has not suffi- 
cient funds in or credit with such bank or other de- 
pository for the payment of such check, draft, or 
order in full upon its presentation shall be guilty of 

a misdemeanor and punishable by imprisonment for 

not more than one year, or be fined not more than 

$1,000, or both. * * *” 

*ACM 6547, Thompson, 11 CMR 712; ACM 6485, 
Johnson, 10 CMR 895; CM 347427, Evans, 1 CMR 418. 
And merely alleging “wrongful” or “unlawful” conduct 
in the making of a check is insufficient as such words 
cannot supply facts or circumstances needed to con- 
stitute an offense. Evans, supra. An expressed fac- 
tual allegation of intention with respect to the account 
is necessary. ACM S-1768, Brewer, 1 CMR 872. 
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not countenanced in modern society. Examples 
of this latter course of conduct include carryinz 
a bank balance in one’s head,” maintaining a 
separate balance for each check book," relying 
on one’s parents to make good any overdrafts, 
allotments to a joint account ™ which are insufii- 
cient to permit one’s family to live off such 
money and also to cover checks written," re- 
peated use of counter checks and failure to keep 
a running account of the bank balance,” anc, 
just plain wishful thinking that sufficient funds 
will somehow be obtained.** 

Let’s consider now the various check offenses, 
starting first with the more serious charges 
under Article 121 of the Uniform Code of Mili- 
tary Justice. 


ARTICLE 121 


Since the inception of the Uniform Code, all 
offenses wherein one wrongfully obtains prop- 


* CM 353416, Linacre, 6 CMR 417. 

“CM 357297, Hansen, 8 CMR 231. 

"CM 359463, Gaitwood, 8 CMR 281; Wahl, supra, 
note 2; Starr, supra, note 2. 

* With respect to joint accounts, when a person opens 
such an account subject to the withdrawals of another 
as well as his own, he is responsible for making reason- 
able and practicable arrangements to prevent his checks 
from being returned unpaid because of such withdrawals 
by the other person or persons participating in the ac- 
count. CM 367163, Lambert, 13 CMR 360; CM 358137, 
Kessinger, 9 CMR 261; CM 356768, Deyo, 8 CMR 219. 

“ Deyo, supra, note 13. 

* CM 365801, Tucciarone, 13 CMR 244. 

** An honest intent, as used in MCM, 1951, 200a (5), 
connotes an intention based on a reasonable belief that 
the drawer could raise the funds necessary to meet un- 
covered checks. CM 354450, Harris, 7 CMR 251. 
Honest mistake with respect to a check offense is not 
an element of the offense; rather it is an affirmative de- 
fense. Gaitwood, supra, note 12; ACM 4735, Bell, 3 
CMR 819. Honest mistake has been found where the 
drawer wrote checks against an account opened and 
maintained by allotments, even when the account had 
insufficient funds to meet the checks, where there was 
no fraudulent intent shown to exist on the part of the 
drawer. ACM 4890, Tomlinson, 4 CMR 591; ACM 
4054, Branum, 1 CMR 677. Honest mistake also existed 
where a drawer wrote checks against an account opened 
by a check drawn on another bank. It was held that 
although it may be a normal banking practice for a bank 
not to pay checks drawn on such an account until the 
deposited check has been collected, every drawer should 
not be chargeable with knowledge of banking practices 
of that nature. ACM 4473, Barlow, 3 CMR 746. See 
also, ACM 6310, Anderten, 9 CMR 800; CM 356028, 
Henkel, 9 CMR 172. 
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erty of another are chargeable as larceny, if 
accompanied by an intent permanently to de- 
prive the owner of his property, or wrongful 
appropriation, if there is an intent to deprive 
cnly temporarily. The act in a larceny or 
wrongful appropriation by check at the heart 
cf the criminality involved is the false pretense 
rade by the drawer to the payee that he then 
las adequate funds in the bank to cover the 
check and/or that he will have such funds when 
the check is presented for payment in due 
course.” The offense is complete when the 
payee parts with value (money, merchandise, 
cr services) as a result of the false pretense.'® 
Evidence alone that a drawer obtained money 
cr other value for checks which were not paid 





* MCM, 1951, 200a (5); United States v. Beasley, 3 
USCMA 111, 11 CMR 111; CM 363992, Privitt, 10 CMR 
502; Arnovits, supra, note 4; Fulton, supra, note 2; 
ACM 5464, Adams, 6 CMR 595; ACM 4652, Whitney, 3 
CMR 714; Brewer, supra, note 9; Evans, supra, note 9. 

*MCM, 1951, 200a (5); Whitney, supra, note 17; 
Starr, supra, note 2; Evans, supra, note 9. A plea of 
guilty, of course, admits every act alleged and every ele- 
ment of the offense charged and authorizes conviction 
without further proof. Tucciarone, supra, note 15; CM 
356026, Newman, 7 CMR 128; CM 356275, Stem, 7 CMR 
125. And, after such plea, an unsworn statement by 
the accused, denying a fraudulent intent or dishonesty 
in the issuing of the worthless checks, is to be considered 
as only an excuse that unfortunate circumstances had 
compelled him to conduct himself dishonorably. ACM 
4334, Kirwan, 2 CMR 782. See also, Adams, supra, 
note 17. Proof of presentment and the reason for dis- 
honor of checks is unnecessary to establish the guilt of 
one accused of obtaining property by false pretenses in 
violation of Article 121, ACM 6927, Tracy, 12 CMR 759; 
ACM 6919, Wilson, 12 CMR 667; Adams, supra, but 
where the drawee bank had previously extended credit 
to the drawer and honored his checks, then presentment 
and dishonor in the case must be shown, Tracy, supra. 
A court may infer that the reason for a bank’s not honor- 
ing a check was because of insufficient funds in the 
drawer’s account when a bank officer testified that the 
check would not have been honored and there were no 
apparent defects in the instrument, ACM 6638, Stuben- 
berg, 10 CMR 702; ACM S-—2708, Clements, 5 CMR 716. 
The mere statement of a witness that a check which he 
cashed was returned because of “no account” cannot be 
considered as proof that the drawer had no account in 
the bank. ACM 4166, Colbert, 1 CMR 811, 819 (from 
dissent). Notations such as “Not Sufficient Funds” and 
“No Account” on returned checks, or on slips attached 
thereto, without more, are not competent to prove that 
the drawer of the checks had insufficient funds or no 
account in the bank to meet the checks. Colbert, supra. 
The payee’s testimony alone is insufficient to prove dis- 
honor of a check. Colbert, supra. 
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on presentment does not establish a false pre- 
tense. The pretense must in fact be false when 
made and when the property is obtained, and it 
must be knowingly false in the sense that it is 
made without an honest belief in its truth, for 
intention may be the subject of false represen- 
tation.?® 

One thing only need be said about the prop- 
erty wrongfully obtained. It is necessary only 
that value be given up by the payee, and we 
have noted earlier that value may be money, 
merchandise, or services.” There is no offense 
under Article 121 if the aggrieved party has 
not parted with such.2. (We shall see later that 
there may still be an offense under Article 134.) 
In this connection, one does not part with value 





* Anderten, supra, note 16; Arnovits, supra note 4; 
Brewer, supra, note 9. See also, MCM, 1951, 200a (5), 
and note 16, supra. 

* Circumstantial evidence may be employed to es- 
tablish the value of property received by the accused 
for the check, ACM 6499, Danilson, 11 CMR 692, or to 
establish the fact that the accused received money for 
the check, ACM 6270, Connellee, 10 CMR 863. There 
is a presumption, in the absence of evidence to the 
contrary, that a negotiable instrument was issued for 
a valuable consideration, but that consideration can- 
not be presumed to have been money. Therefore, if 
it is alleged that a drawer obtained money for a worth- 
less check, and witnesses cannot recall whether or not 
money or merchandise was given, then there is a failure 
of proof. CM 354119, Huffman, 6 CMR 244. And, an 
allegation that a check was written for a specified sum 
of money does not constitute the equivalent of alleging 
that the accused actually acquired any money. ACM 
S-3638, Fulton, 6 CMR 546. In a case of larceny or 
wrongful appropriation by check, a variance between 
pleading and proof as to whether the drawer received 
eash as alleged, merchandise, or services, in return 
for the check, is not prejudicial if the accused is not 
misled and the record of trial will prevent his being 
tried again for the same offense (Connellee, supra; 
ACM 5350, Lettieri, 5 CMR 729; ACM 4097, Ford, 1 
CMR 853), and if the partial failure of proof as to the 
specific property alleged to have been obtained does 
not affect the degree of larceny or wrongful appropria- 
tion insofar as punishment is concerned (Adams, 
supra, note 17). But where the variance between alle- 
gation and proof as to the property obtained by false 
pretenses is so great that it amounts to a change in 
the identity of the property alleged to have been so 
obtained, such variance results in complete failure of 
proof to support the allegation and requires a disaffirm- 
ance of findings of guilt. Adams, supra; ACM S-3677, 
Parker, 5 CMR 804. 

7? ACM 7604, DeWald, 13 CMR 851; ACM 4869, Cosby, 
4 CMR 763. 





when a preexisting debt or obligation is liqui- 
dated by a worthless check.”” 

As with any violation of the Uniform Code, 
specifications alleging larceny or wrongful 
appropriation by check must be carefully drawn. 
The person whose property is wrongfully ob- 
tained must be named in the specification.” 

Now, it is fairly common knowledge that a 
crime or offense usually requires the concur- 
rence of act and intent, one or both being con- 
demned as criminal. In the case of worthless 
checks, the making and uttering of the check 
must be accompanied by a wrongful intent for 
an offense to have been committed.** In the 
case of larceny or wrongful appropriation by 
check, the court must consider two different 
types of intent; the intent as to the payment of 
the check upon presentment; and, the intent 
permanently or temporarily to deprive the payee 
of his property. As to the first, the court, in 
order to find the drawer guilty of larceny or the 
included offense of wrongful appropriation, 





* MCM, 1951, 200a (5); Deyo, supra, note 13; ACM 
4200, Lindahl, 2 CMR 825; Ford, supra, note 20. When 
one gives a check in payment of an invoice, it may be 
assumed that he is paying a prior obligation, even if 
such is but very recently incurred. Ford, supra. But 
see, Starr, supra, note 2, where the Board of Review held 
that payment of a hotel bill was not an antecedent but 
a present obligation. The Board noted that it was 
common practice for hotels and clubs to accept payment 
for accommodations when a paying guest checked out 
at the end of his stay. It should be observed, however, 
that the drawer of a check, payment of which has been 
refused by the drawee bank upon presentment, is ordi- 
narily still under an obligation to pay the amount of the 
check to the holder even though he uttered the check in 
payment of an antecedent preexisting debt. Ford, 
supra. 

* The accused was charged with larceny by check of 
property of a person named in the specification. The 
evidence showed that the check was drawn payable to 
“Cash” and that it was deposited by the named person, 
but there was nothing to show how the check came into 
the possession of that person. It was held that there 
had been a failure of proof, for where a check is drawn 
payable to “Cash” and subsequently appears to the ac- 
count of another, it cannot be assumed, in the absence 
of any indorsement, that the check was negotiated to 
that other. There is no rule of law that where a bearer 
instrument (e. g., a check payable to “Cash”) has no 
indorsement thereon, it is presumed that the instrument 
was negotiated directly by the drawer to the holder. 
Ford, supra, note 20. 

* ACM 6678, Hale, 11 CMR 768; ACM 4808, Trower, 
5 CMR 433. A check is assumed to be made and uttered 
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must find that he falsely represented his intent 
to have funds in the drawee bank available to 
meet payment of the check on its presentme it 
for payment in due course. If the court fins 
that he did not falsely represent that intent, then 
the first element of larceny and its included 
offense does not exist. If the court finds the ex- 
istence of a false representation, however, then 
the second intent must be considered: Did the 
drawer intend to deprive the payee of his pro}- 
erty either permanently or temporarily? * How 
these intents are determined will be our next 
consideration. 

Since a criminal or wrongful intent is seldom 
manifested by words of the actor, a court must 
resort to the old adage that “‘actions speak loud- 
er than words” and let the actor’s conduct 
bespeak his wrongful intent, if such exist. The 
law admits of such conclusions through the use 
of presumptions and justifiable inferences. 
For example, when it is shown that as a result 
of his own act a person did not have sufficient 
funds in the bank available to meet payment 
upon presentment in due course of a check 
drawn against the bank by him, it may be pre- 
sumed that at the time he uttered the check, and 
thereafter, he did not intend to have sufficient 
funds in the bank available to meet payment of 
the check upon its presentation in due course.” 





on the date it bears. ACM 4234, O’Connor, 3 CMR 541; 
Ford, supra, note 20. The concurrence of act and in- 
tent must exist at the time the check is made and ut- 
tered and/or the time the check is presented for pay- 
ment. Barlow, supra, note 16. Accordingly, it has 
been held that there is a failure of proof when the status 
of a drawer’s checking account at the time of the making 
and uttering of the checks is not shown. It is insuffi- 
cient to show that he had a balance insufficient to meet 
checks some five days prior to drawing the checks. 
ACM 4425, Spencer, 3 CMR 641. 


*> ACM 5128, Maxwell, 7 CMR 632. A finding of 
guilty of wrongful appropriation where larceny is 
charged is proper. Stubenberg, supra, note 18. In 
United States v. Krawczyk, 4 USCMA 255, 15 CMR 
255, the Court of Military Appeals held that to find 
wrongful appropriation of money there must be an 
intent to return the same bills or coins taken. This 
holding would appear to wipe out the possibility of 
wrongful appropriation from most larceny by check 
situations. 

* MCM, 1951, 138a; Bell, supra, note 16. Deceitful 
promissory representations made concerning a future 
act may constitute a representation of an existing fact, 
i. e., a state of mind. However, before indulging in the 
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The wrongful intent of the drawer in this re- 
gard may be inferred from other situations. 
Where the evidence established that the drawer 
is the only person authorized to draw on the 
bank account and there is no suggestion that the 
insufficiency was the result of other than his 
acts, the inference noted earlier will apply.” In 
connection with the drawer’s intent and knowl- 
elge, a court is entitled to consider also any other 
worthless checks proved to have been written 
by the drawer during the same approximate 
period of time.** The fact that a drawer wrote 
a large number of checks during the periods 
when his account was already overdrawn nega- 
t' ves the possibility of an honest mistake on his 
part.” The inference will also be applicable 
where the balance of the drawer’s account was 
easily calculable and his own acts caused the in- 
sufficiency of funds in his account.” Where 
there is evidence that a drawer began efforts to 
raise money to cover worthless checks, a strong 
inference arises that he knew or should have 
had reasonable grounds to suspect that his ac- 
count was overdrawn at the time he wrote the 
checks.** A wrongful intent is also inferable 
where the drawer wrote a number of worthless 
checks during a short period of time on banks 
where he had no account, where such checks 
were negotiated at different places on the same 





presumption that the act in and of itself carries with 
it an implication of criminal intent, careful scrutiny 
should be made of all pertinent facts and surrounding 
circumstances as this presumption should be measured 
only in terms of its logical value. Accordingly, the 
rational inference is persuasive only to the extent that 
the surrounding facts and circumstances are either 
consistent therewith or are not dispelled by counter- 
vailing evidence which raises doubts as to the validity 
of the inference. Spencer, supra, note 24. Evidence 
that the accused’s bank account was overdrawn is ad- 
missible to show a motive for larceny by embezzlement. 
CM 355846, Mullaly, 9 CMR 150. 

* Thompson, supra, note 9; Privitt, supra, note 17; 
CM 356860, Davenport, 9 CMR 216; Maxwell, supra, 
note 25; Harris, supra, note 16; CM 353958, St. Ours, 6 
CMR 154; Ford, supra, note 20. 

*MCM, 1951, 138g (3); Maxwell, supra, note 25; 
Bennett, supra, note 17. 

* Hansen, supra, note 11; CM 353443, Blount, 5 CMR 
297; Bennett, supra, note 17; Starr, supra, note 2. 

” St. Ours, supra, note 27. . 

*Connellee, supra, note 20; Davenport, supra, note 
27; Harris, supra, note 16. 
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station on the same day, and where different 
identifications were made by him upon the cash- 
ing of the checks.” 

Generally, a drawer is charged with knowl- 
edge of the condition of his bank account, and an 
intent not to have funds on deposit to meet pay- 
ment of a check when presented for payment in 
due course may be inferred from the mere in- 
adequacy of the account.” This being so, the 
burden (of proceeding, not of proof) is on the 
drawer, whose check is returned by reason of 
insufficient funds, to show that such action was 
the result of an honest mistake not caused by 
his carelessness of neglect.** Where payment of 
checks is contingent upon the order in which 
presentment is made, the fact that at the time 
the checks in question were uttered the balance 
in accused’s account was sufficient to meet pay- 
ment thereof is of no significance when the evi- 
dence shows that the account was in fact insuf- 
ficient to meet payment of the checks alleged 
upon presentment thereof.” 

A drawer’s ultimate redemption of dishonored 
checks, while a mitigating circumstance, does 
not remove the taint of the conduct initially 
attaching to the transactions.* The fact that 
the drawer, by negotiating worthless checks, 
considered that he was only borrowing money 
is no defense.** And a defense based on alco- 
holic amnesia falls in the face of testimony by 
persons defrauded that the drawer was not 
drunk.** 

Let us turn now to the check offenses made 
punishable as violations of Article 134 of the 
Uniform Code. 





” Huffman, supra, note 20. 

* CM 349646 (Reh), Hancock, 11 CMR 497; Thomp- 
son, supra, note 9; ACM 6510, Anderson, 10 CMR 763; 
Stubenberg, supra, note 18; Anderten, supra, note 16; 
Deyo, supra, note 13; ACM S-4621, Reitman, 7 CMR 
685; Harris, supra, note 16; Blount, supra, note 29. 

* Deyo, supra, note 13; Harris, supra, note 16. 

* ACM 7574, Brown, 13 CMR 856; Wilson, supra, note 
18. 

* Stubenberg, supra, note 18; CM 362685, True, 10 
CMR 328; Anderten, supra, note 16; Kessinger, supra, 
note 13; Gaitwood, supra, note 12; Deyo, supra, note 13; 
St. Ours, supra, note 27; Blount, supra, note 29; Bennett, 
supra, note 17; ACM 4601, Froehlich, 3 CMR 578; Starr, 
supra, note 2; Ford, supra, note 20. 

* CM 347952, LeMaresquier, 2 CMR 199. 

% Whitney, supra, note 17. 










ARTICLE 134 


Many of the principles applicable to the of- 
fenses of larceny and wrongful appropriation 
by check in violation of Article 121, as set forth 
earlier, obtain in the case of violations of Article 
134. But we are now concerned with separate 
and distinct offenses albeit the medium of mis- 
conduct is still a worthless check. Neither of 
the offenses under Article 134 is lesser included 
in those condemned by Article 121.” The grava- 
men of worthless check offenses charged under 
Article 134 lies in the service discrediting nature 
of the accused’s conduct, arising from his writ- 
ing a bad check. It is to be distinguished from 
a larceny or wrongful appropriation by check 
charged under Article 121 where the gravamen 
of the offense lies in the obtaining of wrongful 
dominion over another’s property.’ 

The worthless check offenses condemned by 
Article 134 are (1) making and uttering a 
worthless check with intent to deceive and 
thereafter wrongfully and dishonorably failing 
to maintain a sufficient bank account, and (2) 
making and uttering a worthless check and 
thereafter wrongfully and dishonorably failing 
to maintain a sufficient bank account." It is 


“ MCM, 1951, Appendix 12. DeWald, supra, note 21; 
ACM 6267, Laird, 8 CMR 806; St. Ours, supra, note 27; 
Tomlinson, supra, note 16; Barlow, supra, note 16; 
Branum, supra, note 16. But where a check offense in 
violation of Article 134 is preferred as a violation of 
Article 121, the error is not prejudicial. MCM, 1951, 
27; Fulton, supra, note 17. See Article 79, UCMJ, and 
MCM, 1951, 158, for a discussion of lesser included 
offenses in general. 

” Fulton, supra, note 2. 

Proof of these offenses requires that the accused’s 
lack of account or insufficiency of funds be established. 
See note 18, supra. Where the accused was charged 
with having drawn a worthless check on a named 
drawee bank, testimony of the cashier of another bank 
that the accused had no account at that bank was held 
to be inconclusive that the accused had insufficient funds 
or no account at the named drawee bank. Thompson, 
supra, note 9; ACM 5336, MacGlashen, 5 CMR 690. 
See also, Evans, supra, note. The fact of the existence 
or nonexistence of a certain bank is not a matter of 
which a court-martial or Board of Review may take 
judicial notice, (Barlow, supra, note 16; O’Connor, 
supra, note 24; Evans, supra), but a Rand-McNally 
Bankers Directory may be used to determine this fact, 
(O’Connor, supra; Evans, supra). Other evidentiary 
matters affecting worthless checks include the “busi- 
ness entry” exception to the hearsay rule which is satis- 


readily apparent that the latter is includej 
within the former, the only distinction being 
the intent to deceive present in the offense first 
listed.” Both of these offenses should not be 
charged in the same specification as this con- 
stitutes duplicitous pleading.* 

Let us consider first the lesser offense of 
wrongful and dishonorable failure to maintain * 
sufficient funds in the drawee bank after mak- 
ing “ and uttering a check, and thereafter turn 





fied by a bank’s records of a depositor’s account (MCM, 
1951, 144c; Clements, supra, note 18); the requirement 
of identification of an original check since it is not 
a document with self-contained or attached authenti- 
eation (United States v. Bryson, 3 USCMA 329, 12 
CMR 85; Froehlich, supra, note 36); the best evidence 
rule, as applied to checks (CM 364545 (Recon), Ryder, 
12 CMR 397); and, proof of the genuineness of a per- 
son’s handwriting by comparison with proved writings 
of such person (MCM, 1951, 143b (1); Danilson, supra, 
note 20, Huffman, supra, note 20). But where one is 
charged with an offense, and proof of that offense re- 
quires proof of the identity of handwritten documents 
or instruments as an essential element (as in the case 
of worthless checks), the accused may not be compelled 
to produce exemplars of his own handwriting. United 
States v. Rosato, 3 USCMA 143, 11 CMR 143; United 
States v. Eggers, 3 USCMA 191, 11 CMR 191; ACM 
7472, Henry, 13 CMR 690; CM 362352 (Recon), Wil- 
liams, 13 CMR 158; ACM S—7020, Keyes, 12 CMR 927; 
CM 365623, Morris, 12 CMR 510; ACM 7118, Welling- 
ton, 12 CMR 753; CM 364928, Claborn, 12 CMR 210. 

* MCM, 1951, Appendix 12; Gaitwood, supra, note 12; 
Linacre, supra, note 10. “Negligent failure to maintain 
sufficient funds”, ACM 6563, Sanders, 11 CMR 840, 
“wrongful and discreditable failure to place or maintain 
funds”, ACM S-6171, Worsham, 10 CMR 653, and 
“making and uttering worthless checks without intend- 
ing to assure that there are sufficient funds in the 
drawee bank’, Wheeler, supra, note 6, are not offenses 
embraced within Article 134. 

“ Fulton, supra, note 20; Brewer, supra, note 9. See, 
MCM, 1951, Appendix 6c, Form 129 and note. The 
failure of defense counsel at the trial to move for ap- 
propriate relief when the accused was charged in a 
single specification with both worthless check offenses 
constituted a waiver of the defect in duplicitous plead- 
ing. ACM S-2958, Barnawell, 5 CMR 1773; Brewer, 
supra, note 9. 

“The accuser may use either “place” or “maintain” 
with respect to this type of offense. “Place” is con- 
sidered more suitable in a case in which the drawer had 
no account when he uttered the check; “maintain” when 
dishonor is due to insufficient funds in the account. 
ACM 4821, Friend, 5 CMR 638. 

“Tf “making” a worthless check is alleged, the court 
must be instructed as to this element. Fulton, supra, 
note 20. 
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essential element of this offense is a state of 
mind on the part of the drawer (whether it 
consists of a wrongful intent, guilty knowledge, 
or other mental state) at the time of his alleged 
failure, inconsistent at that time with an honest 
belief on his part that he then had sufficient 
funds in or credit with the drawee bank for 
payment of the check. A specification charging 
this offense must in some way allege, either ex- 
pressly or by reasonably clear implication, such 
a state of mind.* 

The state of mind required is reasonably im- 
plied by the word “dishonorably” in a specifica- 
tion.” As so used, “dishonorably” does not 
simply mean that the conduct of the drawer was 
merely wanting in honor for some undisclosed 
reason or brought dishonor upon him and the 
service merely because of his failure to place 
funds in the bank, but means that the failure 
was accompanied by that sort of state of mind 
or attitude on his part which may consist of and 
be shown by evidence of a wrongful intent, guilty 
knowledge, dishonest purpose, bad faith, or sim- 
ilar attitude which normally constitutes an ad- 
verse reflection upon the character, probity, and 
integrity of the drawer.** 

This offense is completed when the making 
and uttering of the check is accompanied by the 
state of mind heretofore considered.*® It is im- 
plicit in a finding of guilt to this offense that the 
conduct of the drawer was of a nature to bring 
discredit upon the armed forces, that is, it in- 
jured the reputation of the services, or was a 
neglect, reasonably, directly, and palpably prej- 
udicial to good order and discipline.” 





"Wilson, supra, note 18; Worsham, supra, note 42; 
Friend, supra, note 44. 

" Reitman, supra, note 33; Friend, supra, note 44. 

“Wilson, supra, note 18; Worsham, supra, note 42; 
Friend, supra, note 44. Used in this sense, “dishonor- 
ably” is a specialized word of art and requires instruc- 
tions thereon by the president of a special court-martial 
or a law officer. ACM 5543, Henson, 6 CMR 716; 
Barnawell, supra, note 43; Clements, supra, note 18; 
ACM 4820, Grant, 5 CMR 692; Friend, supra. But in- 
structions are sufficient if the court is given an adequate 
legal pattern against which it may apply the evidence 
to determine the issues before it. Reitman, supra, 
note 33. 

“Hansen, supra, note 11; Reitman, supra, note 33; 
Friend, supra, note 44; Wilson, supra, note 1. 

* Lambert, supra, note 13; Reitman, supra, note 33. 
Where an accused ordered his bank to stop payment on 
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To the wrongful and dishonorable failure to 
maintain sufficient funds in the drawee bank we 
add the intention to deceive in the making and 
uttering of the check to form the more serious 
offense chargeable under Article 134." The de- 
ceit in such an offense means a misrepresenta- 
tion, artifice, or device used to deceive another 
who is ignorant of the true facts, to the preju- 
dice and damage of the party imposed upon.” 
There is no connotation that this intent is to de- 
prive or appropriate, either temporarily or per- 
manently, and it is not tantamount to an intent 
to defraud.’ The intent to defraud is an ele- 
ment of an offense under Article 121 and exists 
where the payee is induced to part with value; * 
payment of an antecedent debt by the worthless 
check will suffice to establish deceit under Ar- 
ticle 134.°° In alleging the making and utter- 
ance of a worthless check with intent to deceive, 
it is unnecessary to state the consideration given 
for the check.*® 

As was observed earlier, check offenses under 
Article 134 are not lesser included in the of- 
fenses of larceny or wrongful appropriation by 
check in violation of Article 121.°° Therefore, 
a single transaction by check may found specifi- 
cations under both charges.** And, where the 
accused had previously been tried for uttering 
worthless checks, it has been held not preju- 
dicial to try him subsequently for similar viola- 
tions, even though knowledge thereof was had 





his checks and thereafter himself wrote checks on the 
account, such wrongful and dishonorable conduct is vio- 
lative of Article 134. This conduct is as reprehensible 
as if the accused had drawn checks on a nonexistent 
bank acount. CM 354514 (Further Review), Ferry, 9 
CMR 493. 

* Gaitwood, supra, note 12; Linacre, supra, note 10; 
Brewer, supra, note 9. 

"CM 355349, St. Ours, 6 CMR 178, Blount, supra, 
note 29. 

* Fulton, supra, note 20. 

* Whitney, supra, note 17; Lindahl, supra, note 22. 

* Lindahl, supra, note 22. See notes 20-22, supra. 

* Kessinger, supra, note 13; Gaitwood, supra, note 12; 
Linacre, supra, note 10; ACM 4084, Lucas, 1 CMR 864. 
* See note 39, supra, and Anderten, supra, note 16. 

* EK. g., wrongful appropriation (121) and failure to 
maintain a sufficient balance (134). Danilson, supra, 


note 20; Henkel, supra, note 16; St. Ours, supra, note 
27. But see, St. Ours, supra, note 52, where the Board 
of Review stated that charging each transaction by the 
more appropriate specification to the exclusion of the 
other specification would have been sufficient. 














by the convening authority.” If the offending 
drawer is an officer, his reprehensible conduct 
may additionally be charged as conduct unbe- 
coming an officer and a gentleman in violation 
of Article 133. 





* ACM 5289, Wahl, 5 CMR 733. 
© Danilson, supra, note 17; Froehlich, supra, note 36; 
Lucas, supra, note 56. 


It is recognized that the foregoing treatment 
of worthless check offenses does not set forth 
for all time the law on the subject, but it should 
suffice to apprise the reader of the necessity for 
care and artfulness in the drawing and proof of 
specifications. And, it should admonish the 
careless and wishful thinking to obtain needed 
funds by means other than worthless checks. 





CMR DIGESTS 





The purpose of this column is to help you keep abreast 
of current trends in naval law. To accomplish this purpose, 
digests have been prepared from some of the most recent 
opinions of the United States Court of Military Appeals and 
boards of review. These digests do not necessarily include 
every point of law covered by the original report or opinion. 

Matter appearing in this column is for informational pur- 
poses only, and is not to be cited as CMR authority in 
judicial proceedings. 





DEPOSITIONS—When a deposition is to be used in 
a general court-martial the accused must be repre- 
sented at the taking of the deposition by counsel 
qualified in accordance with Article 27 (b), UCMJ. 


® The accused was tried by a general court- 
martial and—together with one Dooley—was 
found guilty of assaulting Jones with intent to 
influence his testimony in the prospective court- 
martial trial of Dooley. A board of review af- 
firmed the conviction. At the trial of the ac- 
cused a deposition was introduced, in the taking 
of which neither the government nor the accused 
was represented by counsel qualified in the sense 
of Article 27 (b), UCMJ. The accused did not 
object to its introduction at the trial, but did 
object through appellate defense counsel before 
the Court of Military Appeals. Appellate gov- 
ernment counsel replied that the Manual, par. 
117 (a), specifically stated that counsel did not 
have to be “legally qualified lawyers” to take 
depositions and that even if this were a require- 
ment in those depositions used in general courts- 
martial that the accused had waived any objec- 
tion he might have had by not objecting at the 
trial. 

The Court of Military Appeals again recog- 
nized the peculiar need that the Armed Forces 
have for the use of depositions but was of the 


10 





opinion that at the taking of a deposition to be 
used in a general court-martial counsel must be 
qualified in the same sense as they are at the 
trial. Paragraph 117a, MCM, 1951, is ambigu- 
ous, the Court pointed out, and for that reason 
the accused should not be penalized for not ob- 
jecting to these depositions at the trial. 

Despite the fact that these depositions were 
not admissible the Court affirmed the conviction 
since it determined that the information in them 
was collateral and cumulative—‘so incidental 
that it could have had no reasonable impact on 
the members of the court-martial.” United 
States v. Drain, 4 USCMA 646, 16 CMR 220. 


EXPERT TESTIMONY—the admissibility of expert 
testimony based on scientific tests depends on 
whether or not the tests from which the deductions 
are made are sufficiently established to have gained 
general acceptance in the particular field in which 
they belong. 

EVIDENCE—the results of scientific color tests, 
pointing conclusively to the use of morphine by the 
accused, are sufficient, standing alone, to support a 
conviction for the wrongful use of morphine under 
Article 134 UCMJ. 


® The accused furnished agents of the Criminal 
Investigation Division a sample of his urine for 
analysis. This specimen was tested by a lab- 
oratory technician and toxicologist whose quali- 
fications were not questioned by the accused. 
The reaction to various color tests given by the 
experts was set forth in detail in their deposi- 
tions. The conclusion of the toxicologist was 
that the accused had taken morphine by either 
eating, smoking or injection. This evidence was 
received at the trial without objection. The ac- 
cused took the stand and denied the use of nar- 
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cotics in any form, but he was unable to explain 
the alleged presence of morphine in his urine. 
The accused was found guilty of the wrongful 
use of morphine under Article 134, UCMJ. 

This conviction was affirmed by a board of 
review. On appeal to the Court of Military Ap- 
peals the appellate defense counsel contended 
that the tests employed by the experts in this 
case were so unreliable that they should not have 
been admitted into evidence. Furthermore, if 
they were admissible they should not be allowed 
to support the conviction in this case. 

The Court held that the admissibility of ex- 
pert testimony based on scientific tests depends 
on whether or not the tests from which the de- 
duction is made are sufficiently established to 
have gained general acceptance in the particular 
field in which they belong. After a thorough 
review of the medical authorities on these tests 
the Court concluded that they were generally 
accepted and of sufficient reliability to be ad- 
mitted into evidence. 

As to the sufficiency of the evidence the Court 
considered that the expert testimony clearly 
threw the burden on the accused to explain the 
presence of this narcotic substance in his body. 
His denial of its use in his own testimony pre- 
sented a question of fact which was resolved 
adversely to him by the court-martial upon evi- 
dence sufficient to warrant such a conclusion. 
United States v. Ford, 4 USCMA 611, 16 
CMR 185. 


SEARCH AND SEIZURE—in the absence of all unit 
commissioned officers the first sergeant has author- 
ity to order a search when immediate action is de- 
manded to prevent removal of the criminal goods. 


® Early one morning two of the three Army en- 
listed men who occupied a certain hut discovered 
their money had been stolen. A report of this 
was made immediately to their first sergeant. 
None of the unit commissioned officers was pres- 
ent although the Commanding Officer was there 
on duty as battalion duty officer. The first ser- 
geant had been given no express authority to 
conduct searches of the company area. On re- 
ceiving the report, the first sergeant directed a 
search of the hut from which the money had 
been taken. The money was found in a picture 
frame of the accused, who was the third occu- 
pant of the hut. An objection was made at the 
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trial to the introduction of this money on the 
basis that it was obtained as a result of an illegal 
search. 

The Court of Military Appeals decided that 
this case came within the rule expressed in the 
case of United States v. Swanson, 3 USCMA 
671, 14 CMR 89 (Digested JAG JOURNAL, 


April 1954, p. 16). This rule is that, “in the 
absence of all unit officers, the first sergeant has 
authority to order a search when immediate 
action is demanded to prevent removal of the 
criminal goods.” United States v. Davis, 4 
USCMA 577, 16 CMR 151. 


FORMER TESTIMONY—testimony at a former trial is 
not admissible on a rehearing if the basis for the 
rehearing was the arbitrary refusal of the law offi- 
cer to grant a continuance for purpose of appealing 
the convening authority's decision that requested 
defense counsei was not reasonably available. 
WAIVER—objections to the admissibility of former 
testimony may be waived by the accused upon a 
rehearing. 


@ The accused was tried and convicted in Oki- 
nawa by an Air Force general court-martial of 
several offenses growing out of an alleged theft 
of post exchange cigarettes and further sale to 
an unauthorized Okinawan National. Before 
the trial in Okinawa, the accused requested a 
certain officer to be made available as his indi- 
vidual defense counsel. The convening author- 
ity refused his request but assigned three law- 
yers as his appointed defense counsels. At 
the trial the accused requested a continuance to 
appeal this decision of the convening authority 
as to counsel. The law officer denied this re- 
quest. <A board of review granted a rehearing 
on the basis that the law officer abused his 
discretion in denying this request. 

Prior to the rehearing the accused through a 
civilian attorney requested that the rehearing 
be held within the continental limits of the 
United States. This request was granted and at 
the trial the accused was defended, at his re- 
quest by the appointed defense counsel. Since 
all the witnesses at the first trial were unavail- 
able for the second trial, the recorded testimony 
of the witnesses at the first trial was introduced 
and provided the principal part of the case for 
the prosecution. The defense counsel also in- 
troduced certain testimony from the former 
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record. There was no objection to the introduc- 
tion of any of this testimony. 

On review a board of review again set aside 
the conviction. The board held (1) that the 
former testimony was inadmissible and (2) 
that the accused’s failure to object to its admis- 
sion did not constitute a waiver of his right to 
counsel its exclusion. The Judge Advocate 
General of the Air Force certified the case to the 
Court of Military Appeals. 

The Court of Military Appeals was of the 
opinion that the board of review was correct as 
to the inadmissibility of the former testimony. 
Although the Court felt that the law officer’s 
failure to allow the continuance in the former 
trial was not a jurisdictional defect, the former 
board of review had held the error was prejudi- 
cial and with this the Court agreed. That deci- 
sion also encompassed the conclusion that no 


legal conviction could be predicated upon the 
testimony contained in the record of the first 
trial. It would be inconsistent to agree that the 
accused was “somehow denied adequate legal 
representation” at the first trial and yet to hold 
the testimony admissible in a subsequent trial 
over the objection of the accused. 

The defense, however, did not object to its 
introduction. In fact, the Court pointed out, 
the defense introduced part of the former tes- 
timony from its own case. The location of the 


trial was moved to the United States away from 
the witnesses at the request of the accused. This 
conduct by defense was deemed by the Court 
to be a waiver of his right to exclude this 
former testimony. Par. 1455, MCM, 1951. 
United States v. Vanderpool, 4 USMCA 561, 16 
CMR 135. 





TRANSFERS 





The following is a list of change of station orders issued to all 
officers transferred to or from the office of the Judge Advocate 
General, and to all naval law specialists regardless of assignment. 
The list includes transfers issued between the dates of 19 July 
1954 through 19 August 1954. 





CDR Paul F. Borden, USN from ComFAIR, Hawaii to 
NAS, Barber’s Pt., Oahu, T. H. 

CDR Malcolm J. Bradbury, USN from Com 8 to 
NavActs, Pt. Lyautey, F. M. 

LCDR Joseph O. Collins, USN from NAS, Barber’s Pt., 
Oahu, T. H. to CorresCourseCen, N. Y. 

ENS John F. X. Finn, USNR from USS Rochester 
(CA124) to ScolNavJustice, Npt., R. I. (FurAsPers). 

CDR Charles A. Gearhart, USN from BuPers (via 
ScolNavJustice) to FlActs, Yokosuka. 

CDR William H. Hogan, USNR from ComNavFE to 
Com 9. 

ENS Robert T. Huetteman, USNR from ScolNavJustice, 
Npt., R. I. to JAG. 


ENS Arthur J. Johns, USNR from ScolNavJustice, 
Npt., R. I. to ServRon 3. 

CDR Mur! A. Larkin, USN from NAS, Alameda, Cali- 
fornia, to NavSta, Sangley Pt., P. I. 

CDR Car! E. Lundin, USN from JAG to 7th Fleet. 

CDR John M. Maloney, USN from JAG to NATC, Pa- 
tuxent River, Md. 

LCDR John J. McDonough, USNR from Com 12 to Air 
FMF Lant. 

LTJG William E. Merritt, USN from NavShipYd, San 
Francisco, Calif. (via ScolNavJustice) to NAS, Mof- 
fet Field, Calif. 

LCDR Gay E. Milius, Jr.. USNR from 1lstMAW to JAG. 

LCDR Benjamin W. Partridge, Jr.. USNR from USS 
Hanson (DDR 832) to NavSta, Npt., R. I. 

CDR Howard A. Patrick, USN from PRNC to Com 13. 

LT Donald W. Redd, USNR from 3rdMarDiv to Com 11. 

LCDR Frederic T. Suss, USNR from NATC, Patuxent 
to PRNC. 

LT Robert F. Troy, USNR from Com 1 to RecSta, 
Boston. 
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“SURVIVORS’ ANNUITY PLAN” 


LIEUTENANT WALTER G. ANDRY, USNR 


HE UNIFORMED SERVICES CONTIN- 
GENCY OPTION ACT of 1953, 67 Stat. 501 
(1953) 37 U.S. C. 371 (Supp. 1954) affords per- 
sonnel of the uniformed services the opportu- 
nity to share their retirement compensation 
with their surviving widows and children on the 
basis of a plan similar to those available to re- 
tired civil service employees and retirees under 
industrial plans. Annuities provided are in- 
tended to supplement the Veterans’ Adminis- 
tration pension to which dependents of retired 
military personnel might become entitled at the 
death of the member without such dependents 
being subjected to the minimum income qualifi- 
cations of such pensions. The program is for- 
mulated on actuarial considerations and is de- 
signed to be self-supporting with no contribu- 
tions provided by the Government. The plan 
calls for deductions to be made from the compen- 
sation of retired members during their lifetime 
to provide an annuity for their dependents. 
Such deductions have been determined by the 
actuarial equivalent method in an amount suffi- 
cient to pay for benefits accruing to the bene- 
ficiaries after the member’s death. The statute 
provides for periodic review and adjustment of 
rates by a board of actuaries to insure that the 
plan continues to be self-sustaining. 

This article is intended to survey various legal 
aspects of the Act that have arisen in its ad- 
ministration rather than to attempt a complete 
review of its provisions. 

Briefly, the Act provides for three basic op- 
tions: (1) annuity for the widow, (2) annuity 
for the child or children, and (3) annuity for 
the family, payable to the widow, and thereafter 
to the surviving children. A fourth option is 
provided that may be combined with any of the 
above, providing for the termination of deduc- 
uons in the event no eligible survivors remain 
under the basic option elected. Options (1) 
and (2) may be combined in lieu of option (3) 
with the result that two separate annuities will 
be established payable directly to the widow and 
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children respectively. The latter procedure 
may be attractive for a member having children 
of a former marriage who are not residing in 
his household, or for a member whose children 
are mentally or physically incapacitated. Sub- 
ject to the election of the member, the foregoing 
options may provide annuities in an amount 
equal to one-half, one-quarter, or one-eighth of 
the member’s reduced retired pay (net pay after 
allowing for required deduction under the Act). 
If options (1) and (2) are combined, the total 
annuities elected may not exceed one-half of the 
reduced retired pay. The value received for 
each dollar of contribution is the same under 
any combination. 

The Contingency Option Act applies to all 
officers and enlisted members of the uniformed 
services. Members retired or transferred to a 
retainer status on or before 30 April 1954 were 
required to execute an election under the Act 
prior to 1 May 1954. Personnel who failed to 
make a timely election may no longer be covered 
by any provision of the Act. The term “active 
members”, within the purview of the Act, in- 
cludes all members of regular and reserve com- 
ponents not yet retired, with the exception of 
reserves on the inactive status list. Active 
members must elect under the Act prior to the 
date they complete 18 years of service creditable 
in the computation of active-duty pay. Public 
Law 346, 83d Cong., 2d sess., 68 Stat. 64 (1954) 
extended the dead-line date for electing under 
the Act in the case of those members currently 
active, within the meaning of the Act, who have 
completed 18-years of service. Such members 
have until 1 November 1954 to elect under the 
Act. This amendment applies only to active 
members but it is reasonable to assume that 
members who retire or who are transferred to a 
retainer status subsequent to 30 April 1954 and 
prior to 2 November 1954 will be allowed the 
additional time to elect in view of the decision 
of the Comptroller General of the United States 
dated 13 October 1953 (B-103259). A person 
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who was a former member on 1 November 1953, 
as in the case of former reserves who completed 
20 years of satisfactory Federal service under 
Public Law 810, 80th Cong., 2d sess., 62 Stat. 
1087 (1948), 34 U.S. C. 440i (1952), may make 
the election at the time he is awarded retire- 
ment pay. 

The greatest area of confusion in the admin- 
istration of the Act has arisen on the question 
of what constitutes a valid election. The an- 
nuity provisions of the Act are in the nature of 
aleatory contracts wherein the respective rights 
and obligations of both the member making the 
election and the United States are fixed on the 
effective date of an election. The consent on 
the part of the Government to so contract is 
manifest in the statute. The timely unilateral 
act of a qualified member will complete the con- 
tract and bind the parties irrevocably. 

The Act does not require that an election be 
submitted in any particular manner, or even 
that it be in writing. Regulations issued by 
the Department of Defense pursuant to Execu- 
tive Order 10499 require that an election by an 
active member be signed and witnessed not later 
than the day preceding the date of completion 
of eighteen years service or 30 April 1954 (now 
1 November 1954). BuPers Instruction 1750.1 
of 9 December 1953 prescribed the form 
NavPers 591, “Election of Options Under the 
Uniformed Services Contingency Option Act of 
1953” for election by active members. In 
Comptroller General Decision B—118336, dated 
15 April 1954, in the case of a retired Navy 
captain it was held that an election in letter 
form was a valid election under the Act, even 
though the retired member had in his possession 
the prescribed form which provided for the wit- 
nessing of his signature. In view of the prohi- 
bition against revocation of a proper election, 
subsequent attempts by the officer to revoke his 
election were determined to be of no effect, even 
though his election was defective in form. 

Provision in the Act that an election there- 
under shall thereafter be irrevocable, has re- 
sulted in considerable hardship in those in- 
stances where retired members through error or 
misunderstanding had not fully appreciated the 
amount of the deduction required to participate 
under the Act. The decision in the above men- 
tioned case of the retired Navy captain actually 
was highly advantageous to his widow, wherein 
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the refusal to honor the attempted revocation of 
his election, afforded her maximum benefits un- 
der the Act when he died shortly after his at- 
tempted revocation. Conversely, the decision of 
the Comptroller General in Comptroller General 
Decision B-118907, of 15 April 1954, was ap- 
parently detrimental to members who were not 
permitted to withdraw elections under the Act 
on the basis of error or misinformation. In that 
decision, the Comptroller General ruled that 
“Any retired member exercising a right of elec- 
tion under the statute must be presumed to have 
knowledge of the provisions of the statute and 
if he should exercise his right before ascertain- 
ing, in terms of dollars and cents, the cost of his 
election, there is grave doubt whether, there- 
after, he properly could be permitted to revoke 
his election under any circumstances, barring 
fraud, since such election, by the specific terms 
of section 3 of the Act, is made irrevocable.” 

Relatively minor errors on the face of an elec- 
tion will not vitiate an otherwise proper election 
if the clear intention of the member is obvious 
when all available facts are considered. There 
is no difficulty when the forms can be returned 
to the member for clarification and elimination 
of the deficiencies. However, the problem is 
brought into sharp focus, when a retired mem- 
ber dies prior to corrective action on a defective 
election. In Decision E-119867 dated 22 July 
1954 the Comptroller General considered an 
election by a retired member designating op- 
tions 1 and 2 each providing for an annuity of 
one-half of his reduced retired pay contrary to 
the provisions in the Act that an election or 
combination of elections shall not exceed one- 
half of the reduced retired pay. In this case, 
the Navy Department had returned the election 
form to the member pointing out the defect. 
Unfortunately, the member was seriously ill 
when he received the new set of election forms 
and he was unable to resubmit the election prior 
to his death. The Comptroller General held 
that it was apparent that the deceased intended 
to provide maximum benefits for his survivors 
under the options selected. Accordingly, pay- 
ment was authorized for one annuity to his 
widow based upon one-fourth of the reduced 
retired pay and another to the surviving children 
in the same amount. 

An election is not complete unless it indicates 
the percentage of the retired pay to be paid to 
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the dependent. It was held, however, in Comp- 
troller General Decision B-120438 of August 13, 
1954, that the election is irrevocable and the in- 
tent of the member in such a case may be 
determined from evidence other than that ap- 
pearing on the election form. The Comptroller 
General ruled that “Where an otherwise valid 
election is received which fails to show the 
percentage of the reduced retired pay to be 
paid, and evidence sufficient to establish an 
intention to elect a particular percentage of 
the reduced retired pay to be paid to the de- 
pendent cannot be obtained, it should be assumed 
that the minimum rate of one-eighth was chosen. 
If it appears from all the evidence that a par- 
ticular rate was intended, it should be con- 
sidered that the election was made on that basis. 
Where the member is alive and able to state his 
intention in the matter, his statement as to the 
particular rate may be accepted. In the case of 
deceased members evidence in affidavit form 
from the attesting officer and others having 
knowledge of the member’s intention should be 
obtained.” 

Active members who elect under the Act are 
permitted to modify or revoke their election pro- 
vided such action antedates their retirement by 
five years. While there appears to be no limi- 
tation on the extent or number of modifications 
permitted, a revocation so made, five years prior 
to retirement, shall preclude the member from 
further participation under the Act. 

The requirement of an early election is based 
on actuarial considerations designed to avoid 
what is technically known as adverse selection. 
It has been the experience of insurance compa- 
nies that a plan based on an election or option 
by individuals, either to participate or not, is 
actuarially sound only if participants are re- 
quired to make such an election at a point of 
time considerably in advance of actual retire- 
ment. Otherwise, an individual will naturally 
select out of several options granted, the one 
which is most advantageous to him considering 
the state of his or his dependents’ health, at the 
time of election, and resulting in a real source 
of excess cost to the plan. The eighteen-year 
deadline with the five year modification provi- 
sion prior to retirement was selected because it 
was a point two years before retirement can 
become a vested right or at least five years before 
actual retirement. Similar provisions are 
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found in industrial plans and are designed to 
remove personal considerations and allow for an 
objective election. All possibility of adverse 
selection, however, cannot be avoided. In the 
case of a member retired for disability prior to 
his eighteenth year, for example, the Act pro- 
vides for an immediate election. 

In the case of an active member, or former 
member, who has been awarded retired pay, or 
a retired member, who is determined to be men- 
tally incompetent by medical officers of the Navy 
or by the Veterans’ Administration, or is ad- 
judged mentally incompetent by the courts, and 
because of his mental condition is incapable of 
making an election within the time specified, 
the Secretary of the Navy may make an appro- 
priate election on his behalf if so requested by 
the spouse, or if there is no spouse by the child 
or children of the member. In interpreting the 
effect of this section, the Comptroller General in 
Comptroller General Decision B—118468 dated 
2 April 1954 held that a request submitted to 
the Secretary by the spouse of an incompetent, 
at a time that the member himself might have 
made a valid election but for his incompetency, 
was a valid request on the basis of which an 
election could be made by the Secretary, even 
though the member concerned died prior to the 
date of the election by the Secretary. While the 
Act does not provide for a request to be made “on 
behalf” of the spouse or the child, it is generally 
agreed that the legal guardian of the child or 
the natural mother, when she is divorced from 
the incapacitated member, may submit a request 
on behalf of a minor child. There appears to be 
no reason why the court appointed guardian of 
an incompetent spouse might not act in this in- 
stance on behalf of the spouse. However, there 
is no basis for accepting a request under this 
provision of the Act from the guardian or trus- 
tee of the incompetent member submitted on be- 
half of the spouse or children. There is no au- 
thority under the Act for the Secretary to ini- 
tiate action on behalf of an incompetent mem- 
ber. However, once a request is properly sub- 
mitted, the Act leaves within the discretion of 
the Secretary the appropriate election, if any, 
to be made under the circumstances of the case. 
In any event, the Act saves to the member, 
should he regain competency, the right to set 
aside such an election within the time limit 
specified. 
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The Act defines the terms “widow” and 
“child” as the terms are contemplated therein. 
The term “child” within the Act is a legitimate 
child, a stepchild in fact dependent upon the 
member for support, or a legally adopted child. 
The child must be unmarried and under eighteen 
or over eighteen if the child is mentally or phys- 
ically incapacitated by reason of an incapacity 
which existed prior to reaching eighteen. Only 
such children born and living at the date of the 
members’ retirement may be considered. The 
requirements of “born and living” were in- 
cluded to eliminate any contention that a child 
conceived but not born as of the date of retire- 
ment might be included under the Act. It is not 
possible to apply actuarial rates and considera- 
tions as of the date of a member’s retirement to 
provide an annuity for unborn children. 

The term “widow” includes a widower and 
refers only to the spouse at the date of retire- 
ment. Inasmuch as deduction rates to be ap- 
plied in each case are the rates in effect on the 
date of retirement and based in part upon the 
age of the dependent, a subsequently acquired 
spouse could not be considered as a beneficiary 
under the Act. Furthermore, it appears that 
the spouse of a retired member would not be 
eligible as a beneficiary under any of the options 
if her status were changed by divorce subse- 
quent to the member’s retirement. 

At the option of the member and at addi- 
tional cost, he may combine with other available 
options a provision that no further deductions 
shall be made from his retired pay at such time 
that there is no beneficiary who would be eligi- 
ble to receive, upon his death, the basic annuity 
elected by him. Consequently, if a member’s 
spouse predeceases him, no further deductions 
would be made from his retired pay if he had 
elected under the appropriate provision of the 
Act. Deductions previously made, however, 
will not be refunded. There is some question as 
to whether the same result would flow if the 
eligible status of a spouse or stepchild under 
the Act was terminated by divorce. 

Retired pay has been defined in the Act as re- 
tirement pay, equivalent pay, and retainer pay. 
Allowances paid Fleet Admirals and certain 
other senior officers after retirement under 
special legislation have been determined by the 
Comptroller General in Comptroller General De- 
cision B—103259 of 19 January 1954 to retain 
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their characteristics as allowances (apart from 
the retired pay of such members) and are not to 
be considered in computing survivor annuities 
under the Act. In Comptroller General Deci- 
sion B—118480 of 19 April 1954, the Department 
of Defense was advised that in the event retired 
pay is subsequently changed in amount for any 
reason, there is no need or authority to adjust 
the amount of the deduction determined and 
fixed at the time of retirement. 

Provision has been made under the statute for 
direct remittance of the required amount that 
would otherwise be deducted from retired pay 
for retired members who are not drawing re- 
tired pay because they are serving on active 
duty, for those subject to the “Dual Compensa- 
tion Statute” while in Federal employment, or 
in those cases where members have elected to 
receive Veterans’ Administration pensions in 
preference to retired pay. 

The annuities provided under the Act are not 
assignable, nor are they subject to execution, 
levy or attachment, garnishment, or other legal 
process. Moreover, these annuities are in addi- 
tion to any pensions or other payments to which 
the beneficiaries may be entitled under other 
provisions of law, and are not considered as in- 
come under any law administered by the Vet- 
erans’ Administration. Non-service-connected 
Veterans’ Administration benefits are subject to 
income limitations of $1,400 for single survivors 
and $2,700 a year for survivors with dependents. 
In this respect the Act places annuity payments 
in the same category as Government life in- 
surance payments. 

Note: Members of the uniformed services retired on 
or before 1 November 1953, who had previously elected 
to receive a reduced amount of retired pay to provide an 
annuity under the Uniformed Services Contingency 
Option Act of 1953, are permitted by Public Law 696, 
83d Cong., to revoke such election within sixty days 
from August 28, 1954, the date of enactment of the 
latter Act. The member must show that his election was 
based on misinformation or mathematical error and has 
resulted in undue hardship. The respective Secretary 
may act under similar circumstances in behalf of in- 
competents. There will be refunded to the member a 
sum which represents the difference between the 
amount by which his retired pay was reduced and the 
cost of term insurance which would have provided equal 
protection for his dependents during the period his elec- 
tion was in effect. A retired member whose election is 


revoked under this Act is barred from further participa- 
tion under the Contingency Option Act. 
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TOTH v. TALBOTT—COURTS-MARTIAL 


JURISDICTION OVER DISCHARGED SERVICEMEN 


LIEUTENANT (JG) MELVIN FRIEDMAN, USNR 


HE ALLEGED MURDER of a Korean citi- 
zen on or about 27 September 1952, by Rob- 
ert W. Toth, then in the armed forces in Korea, 
provides the historical backdrop for the first test 
of Article 3 (a) of the Uniform Code of Military 
Justice. Article 3 (a) states that one who com- 
mits an offense against the Code, while he is in 
a status subject to the Code, punishable by im- 
prisonment for five years or more and who can- 
not be tried in a federal or state court shall not 
be relieved from amenability to trial by courts- 
martial by reason of the termination of said 
status. Since the Toth incident, important 
questions of statutory interpretation, not to 
mention questions jurisdictional, constitutional, 
and procedural, have been presented to lawyers 
and laymen alike. These questions principally 
concern the power of Congress to endow courts- 
martial with jurisdiction over civilians. 

The petitioner, Toth, had been granted an 
honorable discharge from the Air Force. Five 
months after his honorable discharge, Toth was 
arrested by military police in Pittsburgh and 
flown to Korea by military aircraft to stand trial 
for murder. 

Legal proceedings on Toth’s behalf were ini- 
tiated by his sister when she filed a petition for 
a writ of habeas corpus in the United States Dis- 
trict Court for the District of Columbia. A rule 
to show cause was issued; after a hearing the 
writ was issued based upon a lack of statutory 
authorization—the military authorities were 
not provided the necessary arrest machinery. 
Toth Vv. Talbott, 113 F. Supp. 330 (D. C. D. C. 
1953). It would follow then that the military 
authorities had only the power of arrest inher- 
ent in an ordinary private citizen and such be- 
ing the case, would be required to follow the 
Federal Rules of Criminal Procedure. The spe- 
cific rule applicable to Toth, said the court, was 
Rule 5, which provided for a preliminary hear- 
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ing before the nearest United States Commis- 
sioner.: Toth was flown back from Korea and 
produced in court for a hearing. The writ was 
sustained and Toth was ordered released. The 
court modified its former opinion and held 
(though not yet conceding) that even if arrest of 
a civilian were authorized, the military was not 
authorized by the Code to transport the accused 
to a distant point such as Korea for trial. Toth 
v. Talbott, 114 F. Supp. 468 (D. C. D. C. 1953). 
The Secretary of the Air Force appealed this de- 
cision and the release order for Toth was stayed 
pending this appeal. 

Although the district court expressly re- 
frained from passing on the constitutionality of 
Article 3 (a), this issue was not to be ignored in 
the case on appeal. The United States Court of 
Appeals for the District of Columbia reversed 
the lower court and remanded the case with 
instructions to discharge the writ of habeas 
corpus and to return Toth to the custody of the 
military authorities. Talbott v. Toth, — F. 2d 
— (C. A. D. C. 25 March 1954). 

The decision of the Court of Appeals, handed 
down on 25 March 1954, considered the problem 
in two parts. In the first part the court dis- 
cussed “whether Toth being a civilian at the 
time of the filing of charges and at the time of 
apprehension is amenable to trial by court- 
martial for crimes allegedly committed by him 
while he was in the military service”. As the 





*“(¢) Preliminary Examination—The defendant 
shall not be called upon to plead. * * * the commis- 
sioner shall hear the evidence within a reasonable time. 
The defendant may cross-examine witnesses against 
him and may introduce evidence in his own behalf. If 
from the evidence it appears * * * that there is prob- 
able cause to believe that an offense has been committed 
and that the defendant has committed it, the commis- 
sioner shall forthwith hold him to answer in the district 
court; otherwise * * * shall discharge him. * * *” 
Rule 5, Federal Rules of Criminal Procedure, 18 U. S. C. 
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second part of the problem, the court discussed 
Toth’s right to a hearing, either preliminary or 
removal. 

Toth contended that he was a civilian at the 
time charges were placed against him and at 
the time he was apprehended ; and, that being a 
civilian, he was entitled to due process of law in 
the constitutional sense as applicable to civil- 
ians. This particularly includes Fifth and 
Sixth Amendment rights to indictment or pre- 
sentment trial by jury, and all other rights 
conferred by the Federal Rules of Criminal Pro- 
cedure. In criminal cases in the civil courts 
the constitutional requirement for indictment 
by a grand jury insures that an accused person 
will not be held to answer for a crime unless the 
grand jury is convinced that the Government 
has presented sufficient evidence to establish 
prima facie that a crime was committed and 
that the accused committed it. The court noted 
that due process in the military sense is mate- 
rially different from its civilian counterpart and 
further pointed out that the Sixth Amendment 
itself guarantees to the accused trial at the place 
where the offense was committed and under the 
law applicable at the time of the offense. 

In reviewing the fundamental principles, 
the Court called attention to the power vested 
in the Congress by the Constitution “To 
make Rules for the Government and Regulation 
of the land and naval Forces.” Article 3 (a) of 
the Code is such a rule and is no more than the 
attachment to an honorable discharge of the 
provision that the honorable discharge shall not 
absolve previously committed crimes. The 
Fifth Amendment under which Toth, as a civil- 
ian, claimed the right not to be held to answer 
for an alleged crime without a presentment or 
indictment by a grand jury specifically exempts 
from its provisions “cases arising in the land or 
naval forces.” The defense contends that a 
case does not arise until a charge is made; that 
charges were not filed against Toth until April 
8, 1953, which was after his discharge; hence 
the case against Toth did not arise while he was 
in the land or naval forces. For authority, the 
defense relies upon a line of cases defining a case 

(for the purposes of Article III of the Constitu- 
tion) as a legal proceeding. The court distin- 
guishes these cases and says that although a case 
does not become a legal proceeding until a 
charge is made, it nevertheless “arises” when 
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the crime is committed. Accordingly, the 
court held that the case did arise in the land or 
naval forces and Toth, even though a civilian 
when taken into custody cannot successfully 
claim a right under the Fifth Amendment not to 
be held to answer in the absence of a present- 
ment or indictment by a grand jury. These 
views are in accord with those expressed in In re 
Bogart, 3 Fed. Cas. 796, No. 1,596 (C. C. Cal. 
1873) and Kronberg v. Hale, 180 F. 2d 128, 131 
(9th Cir. 1950). 

Reviewing decisions and statutes dating from 
1863 until the present, the court finds that pro- 
visions of military law comparable to Article 
3 (a) have been consistently upheld. In dis- 
cussing these former statutes the courts did not 
indicate that they doubted the constitutional 
validity of the 1863 act and its successors. 
While this is a negative feature of the opinions 
and not binding authority, it is noted as a fea- 
ture of the state of the law upon the topic. 

The right to a hearing, both preliminary and 
removal, is urged by the accused and is the sec- 
ond part of the problem before the court. The 
court pointed out that Articles 32 and 34 of the 
Uniform Code of Military Justice afford the ac- 
cused as much protection as he would receive 
from a grand jury inquiry and indictment. The 
opinion then dealt at some length with appellee’s 
strongest and most stoutly argued contention— 
that Toth was entitled to a preliminary hearing 
prior to removal to the place of trial. From the 
point of view of public opinion, it was this aspect 
of the case which seemed most lacking in funda- 
mental fairness and troubled the lower court 
most. The court of appeals, in settling previous 
points raised by the defense, had not only cited 
legal authority, but had gone much farther, il- 
lustrating by comparison with the procedures in 
common law courts that the procedure under 
the controverted Article 3 (a) was also fair and 
just as judged by common law standards. The 
court did not assert, however, that the failure of 
Article 3 (a) to provide for a removal hearing 
was in conformity with substantial common law 
justice. In this regard, the discussion was 
limited to the legality of the statute. The issue 
was settled by the declaration that there is “no 
statutory requirement for a hearing before re- 
moval in military cases” and no constitutional 
necessity forone. This is in accord with United 
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States ex rel. Kassin v. Mulligan, 295 U. S. 396 
(1935) quoted by the court. 

The Federal Rules of Criminal Procedure do 
not apply to court-martial proceedings, the court 
continued, and, furthermore, the federal courts 
were always open to Toth upon petition for a 
writ of habeas corpus at every instant from his 
apprehension. It has been urged by some that 
the legality of Toth’s detention and transporta- 
tion could be tested in a military proceeding. 
The Supreme Court has held that the usual rem- 
edies must be exhausted before a writ may issue; 
and that hearing on habeas corpus is not in- 
tended as a substitute for the functions of the 
trialcourt. Courts-martial and the military re- 
viewing authorities are competent to consider 
questions of “military due process”. It would 
appear doubtful (or even improper) that a writ 
should issue prior to courts-martial except on 
the ground that Article 3 (a) violated Toth’s 
constitutional guarantees as a civilian. The 
district court, however, had expressly refrained 
from passing on constitutional questions and 
had based its release order on lack of statutory 
authority for arrest and removal. It expressed 
the view that there is no power or authority to 
remove a civilian for trial by court-martial to a 
point distant from the place where he is appre- 
hended. The court of appeals rejected this in- 
terpretation of the statute, stating, “We think 
* * * that the statute which makes a civilian 
amenable to trial by court-martial necessarily 
connotes authority to apprehend him for that 
purpose and to remove him for trial to the place 
where the alleged offense was committed.” 

The opinion concludes by summarizing the 
court’s view on removal hearings—that the stat- 
ute does not require one, the constitution does 
not require one, and the judicial branch has no 
power to require one. “It may very well be 
that Congress should add to the Uniform Code 
a provision that a civilian apprehended under 
Article 3 (a) pursuant to court-martial charges 
should not be removed from the continental 
United States for trial until he has had a pre- 
liminary hearing before either a civil magis- 
trate or a military tribunal. After all, trans- 
portation from civilian life back into military 
life and transportation from continental United 
States to far places of the earth are violent 
events, even though it be to an accused’s bene- 
fit to be tried at the place where the crime was 
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alleged to have been committed. And from the 
standpoint of the military establishment a rou- 
tine authoritative inquiry prior to drastic re- 
moval steps would save time, expense and com- 
plications, if in the absence of such an inquiry 
the federal courts are likely to order an accused 
returned as was done in the case at bar. But 
such questions are for Congress, not for the 
courts.” 

The legislative intent involved in the enact- 
ment of Article 3 (a) is crystal clear. The ma- 
jority of those present at the legislative hear- 
ings were in complete agreement as to its pur- 
pose—a solution of the problem of crime with- 
out punishment—which deals with justice in 
the larger sense to a greater degree than with 
ordinary court-martial legislation. The Con- 
stitution (Art. 1, Section 8) empowers Con- 
gress to provide and maintain land and naval 
forces, and to make rules for their government 
and regulation. The Fifth Amendment signifi- 
cantly guaranteed that “No person shall be held 
to answer for a capital, or otherwise infamous 
crime, unless on a presentment or indictment of 
a Grand Jury, except in cases arising in the land 
or naval forces, * * *” (italics supplied). The 
reasoning is fundamental and is set forth in the 
following oft-quoted passage from Ex parte 
Milligan, 4 Wall. (71 U.S.) 2, (1866) : 


“The discipline necessary to the efficiency of the 
Army and Navy, required other and swifter modes 
of trial than are furnished by the common law 
courts; and in pursuance of the power conferred by 
the constitution, Congress * * * declared the kinds 
of trial, and the manner in which they shall be con- 
ducted, for offenses committed while the party is in 
the military or naval service.” 


There is a logical need for a similar form of 
discipline for civilians traveling with the armed 
forces and persons similarly situated. The ex- 
tension of military jurisdiction over them is 
well within the purview of Ex parte Milligan, 
supra. Article 3 (a) has endowed jurisdiction 
to the military authorities over another cate- 
gory of civilians, a category which some legal 
writers do not find within the purview of Ex 
parte Milligan, supra. These writers doubt 
whether the escape from code punishment of an 
isolated number of offenders would appreciably 
affect military discipline. Implicit in their 
thoughts, perhaps, is the idea that a more just 
solution to the problem of crime without pun- 
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ishment is susceptible than the procedure set 
forth in Article 3 (a). However, there is no 
indication from the hearings before the Sub- 
committee on Armed Services that that body 
was plagued or even confronted by such doubts. 

Article 3 (a) is the congressional solution to 
a jurisdictional problem posed by a specific 
case. United States ex rel. Hirschberg v. Cooke, 
336 U.S. 210 (1949), well known to the general 
public, was the focal point of the discussions 
resulting in Article 3 (a). Hirschberg, a Navy 
enlisted man, allegedly abused fellow prisoners 
of war. The crime was discovered while he was 
in the armed service, but subsequent to an hon- 
orable discharge and reenlistment. Prosecu- 
tion was barred since the statute then in force 
did not confer continuing jurisdiction from one 
enlistment separated by discharge over to the 
next enlistment. The congressional hearings 
are replete with reference to the Hirschberg case 
and their whole tenor indicates that Article 3 
(a) was enacted to prevent an honorable dis- 
charge from “pardoning” serious crimes. The 
discharge was likened to a statute of limitations 
and Article 3 (a) was proposed as the proper 
corrective provision, thereby rejecting alterna- 
tive solutions, such as conferring this jurisdic- 
tion on the federal courts. 

At one point in the hearings the Judge Advo- 
cate General of the Army testified indicating 
that the Article 3 (a) solution to the problem of 
crime without punishment was not entirely sat- 
isfactory to him personally since the proposed 
legislation related only tangentially to the fun- 
damental justification for the existence of 
courts-martial. ‘When there is no exigent need 
for the exercise of military jurisdiction over 
civilians, Congress has been very zealous to pre- 
serve civilian jurisdiction * * *. It has been 
my experience that no matter how just and fair 
the system of military justice may be, if it 
reaches out to the civilian community, every con- 
ceivable emotional attack is concentrated on the 
system.” It cannot be said that the thoughts 


of the Judge Advocate General of the Army 
were not considered. They undoubtedly were. 













But the hearings indicate that the primary 
legislative intentions in drafting Article 3 (a) 
were to correct the existing undesirable situa- 
tion which allowed persons in a certain category 
to commit serious offenses without subjecting 
themselves to prosecution. If any other con- 
siderations were involved in the passage of this 
legislation, such as an “exigent need for the 
exercise of military jurisdiction over civilians” - 








or that the existing situation called for the 
“swifter modes of trial” inherent in courts- 
martial, these considerations were secondary or 
even incidental. 

The court of appeals properly refused to sub- 
stitute its judgment for that of Congress as to 
whether the problem of crime without punish- 
ment as it confronted the subcommittee was so 
tied in with the disciplinary needs of the mili- 
tary authorities as to make essential the passage 
of courts-martial legislation in the form of 
Article 3 (a). The mere passage of the law by 
Congress raises the presumption that it was nec- 
essary for reasons relating directly or indirectly 
to military discipline. However, even conced- 
ing the necessity of Article 3 (a) for military 
purposes, an important question is raised by the 
Toth circumstances and the court of appeals 
opinion: Whether a formal statutory procedure 
in the nature of a removal hearing could be 
added to Article 3 (a) in a way that would 
satisfy most objections and detract in no way 
from its effective operation. While this ques- 
tion and other questions relating to the overall 
problem of crime without punishment and the 
more specific problem of courts-martial juris- 
diction over the once-discharged servicemen who 
have either reenlisted or retained their civilian 
status are being discussed and resolved by law- 
yers, judges and legal writers, Toth is attempt- 
ing an appeal to the Supreme Court. His re- 
quest for a review of his case by the Supreme 
Court is scheduled to be heard in the October 
term. In the meanwhile, the court of appeals 
decision outlines the status of this much- 
controverted bit of legislation—it is constitu- 
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